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CHAPTER 101

PURPOSE AND DEFI NI TI ONS

8§11-101-1 Pur pose of chapter; statenment of policy
§11-101-2 Applicability of rules

811-1-3 Repeal ed

811-1-4 Repeal ed

8§11-1-5 Repeal ed

§11-1-6 Repeal ed
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811-101-8 Definitions
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8§11-101-1 Purpose of chapter; statenent of policy.
The pur pose of this chapter istoset forththe practice and
procedures as:

(a) An appell ate board to deci de appeals from any
action under chapter 76, Hawaii Revi sed Statutes, taken by
the chi ef executive, the director, an appointing authority,
or a desi gnee acting on behal f of one of these individuals
relating to:

(1) Recruitnment and exam nation;

(2) Classification and reclassification of a

particul ar position;

(3) Initial pricing of classes;

(4) Qher enpl oynent actions under chapter 76, Hawai i

Revi sed St at ut es, taken agai nst civil service
enpl oyees who are excluded from collective
bar gai ni ng cover age under secti on 89-6, Hawai i
Revi sed St at utes.
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(b) The merit appeals board to receive and act on
petitions received fromcivil service enpl oyees excl uded
fromcol |l ective bargai ning on any adverse action by t he
appoi nting authority based on failure by the enpl oyee to
nmeet performance requi renments of the enpl oyee' s position.
The nerit appeal s board shall use the conditions in section
76-41(c), Hawaii Revised Statutes, as testsinreachinga
deci si on on whether the enployer's action was with or
wi t hout merit. [Eff 6/11/95; am ren 811-101-1 and conp
12/ 23/ 02] (Auth: HRS 8876-14, 76-47, 76-71) (I np: HRS 891-
2)

8§11-101-2 Applicability of rules. These rul es shall
apply the merit systemto all county positions and all
i ncunbent s of such positions asit relates to recruitnment
and exam nati on of applicants seeking enpl oynment in the
civil service, classification and reclassification of
positions, initial pricing of positions, denonstrated
appropriate conduct and productive performance of those in
the civil service, and any adverse enpl oyment actions
related to the foregoing. Theserul es shall not applyto
positions inthe exenpt service. These rules shall apply to
enpl oyees who are nenbers of or pay service fees to a
col l ective bargaining unit only to matters regardi ng
classification/reclassificationof positionsandinitia
pricing. [Eff 6/11/95; am ren 811-101-2 and conp 12/ 23/ 02]
(Aut h: HRS 8876-14, 76-47, 76-71) (Ilnp: HRS §876-17, 91-
2)

8§11-1-3 Repealed. [R 12/23/02]

811-1-4 Repealed. [R 12/23/02]

8§11-1-5 Repealed. [R 12/23/02]
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8§11-1-6 Repealed. [R 12/23/02]

8§11-1-7 Repealed. [R 12/23/02]

811-101-8 Definitions. Unless otherw se indicated by
t he context, words used in these rul es are understood to
have the foll owi ng speci al neani ngs:

"Agency" neans each county board, conm ssion,
departnment, or officer authorized by | awto nmake rul es and
regul ati ons or to adj udi cate cont est ed cases, except t hose
in the |egislative branch.

"Al'l ocati on" means t he pl acenent of a positionin a
specific class onthe basis of its duties, responsibilities,
and qualification requirenents.

" Appoi nting authority" means t he head of a depart nent
i nwhomis vestedthe power of appoi nt ment and di sm ssal ;
whi ch t ermi ncl udes subor di nat es t o whomt he depart nent head
has specifically delegated authority for personnel
managenent functions.

"Attorney General " neans t he attorney general of the
State of Hawaii .

"Cal endar day" or "day" nmeans a peri od whi ch begi ns at
m dni ght and ends twenty-four hours later at m dnight.

"Chair" nmeans the chairperson of the civil service
comm ssi on of the County.

"Chance neeti ng" nmeans a soci al or i nformal assenbl age
of two or nore nenbers at which matters relatingto official
busi ness are not di scussed.

"Chi ef executive" neans the mayor of the County of
Maui .

"Civil service" includes all positions within a
jurisdictionthat are not exenpted by sections 46-33, 76-16,
or 76-77 of the Hawai i Revi sed Statutes, or by other | awand
nmust be filled through civil service recruitmnment procedures
based on nerit.

"G vil service enpl oyee" neans an enpl oyee who has net
all requirenments for menbershipinthecivil service under
section 76-27, Hawaii Revised Statutes.
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"Civil service |l aw' means chapter 76 of the Hawai i
Revi sed Statutes, as amended. Unless the context of a
specificruleclearlyindicates otherw se, all terns used
herei n shall have t he same neaning asinthe civil service
I aw.

"Civil service systenl neans the nerit system See
merit system

"Cl ass" or "class of work" neans all positions which
are sufficiently simlar with respect to their duties,
responsi bilities, and authority and | evel of difficulty that
t he sane descriptive title may be used to descri be each
position allocated to the class, that the sane basic
requi rements as to educati on, experience, know edge, skill,
ability, and other qualifications are applicable, and t hat
the sanme pay range nay be assigned.

"Classification" neans the process of grouping
positions into classes on the basis of substantial
simlarity with respect to kinds and | evel s of work and
qual i fications requiredfor performance and defini ng each
gr oupi ng.

"“Classificationplan" means a pl an i n whi ch cl asses are
arranged in a logical and systematic order.

" Conm ssi on" neans the civil service comnm ssion of the
County of Maui .

"Conpensation pl an" neans t he pay pl an consi sti ng of
t he assi gnnent of all classesinthe classificationplanto
ranges i n the appropriate sal ary schedul es on t he basi s of
relative worth.

" Cor por ati on Counsel " means t he cor porati on counsel of
t he County.

"County" means the County of Maui, State of Hawaii .

"County Clerk"” means the county clerk of the County.

"Denoti on" means a novenent of a regul ar enpl oyee from
t he position in which the enpl oyee | ast held per manent
appoi ntment to anot her position:

(1) Which is assigned to a class with a | ower pay

range in the same sal ary schedul e; or

(2) Whichis assignedtoaclasswthalower maxi num

rate of conpensation in a different salary
schedul e and t he dol | ar difference between t he two
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maxi mumrates i s nore than the dol |l ar difference
bet ween t he m ni numand second step of the forner
pay range; providedthat arate of five percent
nore t han t he m ni rumr at e of t he range shall be
deened t o be equi val ent to the second stepinthe
EM schedul e; provided further, that a rate of
ni nety-five percent of the single rate of a
schedule with a single rate pay range shall be
deened equi val ent to the m ni rumor first step of
t he pay range.

"Departnment” means t he departnent of personnel services
of the County.

"Deputy attorney general" neans a deputy attorney
general for the State of Hawaii.

"Deputy corporation counsel " neans a deputy cor porati on
counsel for the County.

"Deputy director"” nmeans the deputy director of the
depart nent of personnel services.

"Director"” neans the director of personnel services of
the County or the director's designated representative.

"Dismssal” neans an action taken by the
appoi nting authority discharging an enpl oyee for just
cause.

"Enpl oyee" or "public enpl oyee" neans any person
hol ding a position in the service of a jurisdiction,
irrespective of status or type of appoi ntnent; provided
that, if the context clearly applies only to an enpl oyee who
is anmenber of thecivil service, "enpl oyee" nmeans a civi l
service enpl oyee.

"Enpl oyer™ or "public enpl oyer” nmeans t he mayor of the
County.

"Excl uded fromcol | ecti ve bar gai ni ng" neans enpl oyees
not i ncluded i n any bargai ni ng unit pursuant to section 89-
6(f), Hawaii Revised Statutes.

"Exam nation"” neans a neans of nmeasuring the
qgual i fications of applicants for enpl oynent in gi ven cl asses
or positions.

"Exenpt enpl oyee" neans a person who i s appointedto
and who occupi es a position exenpted pursuant to section
76-77, Hawaii Revised Statutes.
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"Hawai i | abor rel ati ons board" neans t he Hawai i | abor
relati ons board of the State of Hawaii .

"Heari ng" nmeans any proceedi ng gover ned by secti ons
76- 14, 76-47, 91-8 and 91-9, Hawai i Revi sed Statutes, and
ot her applicabl e statutes.

"Hol i day" nmeans t he day of the week on whi ch a | egal
hol i day i s observed pursuant to chapter 8, Hawaii Revi sed
St atutes, as anended, and as provided by these rules.

"HRS" neans t he Hawai i Revi sed St at ut es, as anended
fromtime to tine.

"Mayor" nmeans the mayor of the County.

"Meeting" nmeans t he conveni ng of the conm ssion for
whi ch a quorumis required inorder to nake a decisionor to
del i berate toward a deci si on upon a matter over which the
comm ssi on has supervision, control, jurisdiction, or
advi sory power.

“"Merit appeals board" nmeans the civil service
comm ssion of the County.

"Merit principle" neans t he sel ection of persons based
ontheir fitness and ability for public enpl oynent and t he
retention of enployees based on their denonstrated
appropriate conduct and productive performance.

"Merit systenl nmeans the system based on nerit
principles within the nmeaning of section 76-1, Hawaii
Revi sed St at ut es, as amended, and Article XI'V, Section |, of
the Hawaii State Constitution.

"M ni rumqual i fication" neans t he m ni numexperi ence,
education, licensing, and other special requirenments
essential for performance in a class of work or a position.

"Party" means each person or agency naned or admtted
as a party or properly seekingandentitledas aright to be
admtted as a party in a proceeding.

"Pay range" neans the group of salary rates from
m ni mrumt o maxi numt o whi ch a cl ass nay be assi gned as set
forthineach salary schedul e. The maxi numrate in the pay
range det er mi nes whet her anot her pay range i s hi gher or
| ower .

"Person" includes individuals, partnerships,
cor porations, associations, or public or private
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organi zati ons of any character other than governnental agenci es.

"Position" nmeans a specific job, whether occupied or
vacant, consisting of all the duties and responsibilities
assi gned or del egat ed by conpetent authority, requiringthe
full or part-tinme enploynment of one person.

"Presiding officer" with respect to proceedi ngs, neans
the chair, and includes any nenber of the conm ssion
desi gnat ed as such, or such ot her persons aut hori zed by | aw
to conduct heari ngs.

"Pricing"” neans t he process of assi gni ng cl asses to pay
ranges in proper relationship to one another.

"Proceedi ngs" neans t he conm ssion’ s record of the
rel evant facts and applicabl el aw, consi deration thereof,
and action thereuponw th respect toa particul ar subj ect
withinthe commssion s jurisdiction, initiated by afiling
or submttal or request or a commi ssion’s notice or order.
It shall include proceedings involving the adoption,
amendnent or repeal or any rule or regulation of the
conm ssi on, whether initiated by comm ssion order or notice
or by petition of an interested person.

"Pronotion" means a novenent of a regul ar enpl oyee from
t he position in which the enpl oyee | ast held per manent
appoi ntment to anot her position:

(1) Which is assigned to a class with a higher pay

range in the same sal ary schedul e; or

(2) Whichis assignedto aclass with a higher maxi num

rate of conpensation in a different salary
schedul e and t he dol | ar difference between t he two
maxi mumrates i s nore than the dol I ar di fference
bet ween t he m ni rumand second st ep of the forner
pay range; providedthat arate of five percent
nore t han t he mi ni mumr at e of the range shall be
deened t o be equi val ent to the second stepinthe
EM schedul e; provided further, that a rate of
ni nety-five percent of the singlerate of asalary
schedul e with a single rate pay range shall be
deened equi val ent to the m ni numor first step of
t he pay range.

"Real | ocati on" neans t he novenent of a positionfrom
one class to another class on the basis of the specific
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duties, level of difficulty and authority, responsibilities,
and qualification requirenents.

"Recrui tment"” means t he process of | ocating applicants
for enpl oynment.

"Repricing" neans t he reassi gnnent of cl asses fromone
pay range to anot her.

"Rul e" neans any st atenent of the director/comm ssion
constituting a rule as defined in section 91-1, Hawai i
Revi sed St at ut es.

"Sal ary schedul e" neans a table of pay rates and
ranges.

"State" neans the State of Hawaii .

"Suspensi on" neans a period of | eave wi t hout pay as a
di sci plinary action.

"Term nation"” means the severing of an enpl oyee's
enpl oynment wi th an enployer. |t may be at t he enpl oyee's
initiative or that of the enpl oyer.

"Week" means a peri od of seven consecutive cal endar
days begi nni ng on Sunday and endi ng seven days | ater on
Sat ur day. [Eff 6/11/95; am ren 811-101-8 and conp
12/ 23/ 02] (Auth: HRS 8876-14, 76-47, 76-71, 76-42, 76-43,
76- 103, 79-12, 80-4, 82-5, 83-3) (Inp: HRS8876-71, 76-1,
76-12, 76-13, 76-15, 76-16, 76-17, 76-18, 76-27, 76- 30,
76-41, 76-42, 76-43, 76-45, 76-46, 76-47, 78-1, 396-6,
831-2; Chapter 43, Title 38, U S.C)

8§11-101-9 Severability. I f any portion of the
foregoing rules or the applicability thereof to any person,
property, or circunstances is heldinvalidfor any reason,
such invalidity shall not affect other provisions or
appl i cati ons that can be gi ven effect without theinvalid
provi sion or application, andtothis endtheserules are
declared t o be severable. [Eff 6/11/95; ren 811-101-9 and
conp 12/23/02] (Auth: HRS 8§91-2) (Inp: HRS 891-2)
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SUBCHAPTER 1

GENERAL PROVI SI ONS

8§11-102-1 Authority. These rul es govern
practi ce and procedure beforethecivil service
conm ssi on of the County of Maui under civil
service |aws, chapter 76, Hawaii Revised
Statutes, as nodified by chapter 89, Hawaii
Revi sed Statutes, Hawaii Adm ni strati ve Procedure
Act, chapter 91, Hawaii Revi sed Stat utes, chapter
92, Hawaii Revised Statutes, and such other
related acts as may now or hereafter be
adm ni stered by the civil service comm ssi on and
i ts appoi nted director of personnel services.
[ Eff 6/11/95; am ren 811-102-1 and conp
12/ 23/ 02] (Auth: HRS 891-2) (I np. HRS 88§ 91-2, 92-
1)

811-102-2 Purpose and construction of rules.
(a) These rul es provide for the di ssem nati on of
i nformation i n accordance with chapters 91 and
92, Hawaii Revised Statutes, and establishes
procedur es whereby any i nterested person my
petition for the adopti on, anendnment or repeal of
rul es and regul ati on pursuant to section 91-6,
Hawai i Revi sed Statutes, and may petition for
declaratory ruling pursuant to section 91-8,
Hawai i Revised Statutes, onany matter wi thin the
jurisdictionof thecivil service conm ssion of
t he County of Maui.

(b) Therules shall beliberally construed
to secure the just, speedy and inexpensive
determ nati on of every proceeding. [Eff 6/11/95;
am ren 811-102-2 and conp 12/ 23/02] (Auth: HRS
§8§76-71, 76-47) (Inp. HRS §8§91-2, 92-1)
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§11-102-3 Limitation of jurisdiction. (a)
Any person suffering | egal wong by arecruitnent
or exam nation acti on or aggri eved by such action
shall be entitled to appeal. Any enpl oyee
covered by chapter 76, Hawai i Revi sed St at ut es,
suffering legal wong by a classification-
reclassification and/or initial pricing of a
class shall be entitled to appeal. Enpl oyees
covered by chapter 76, who are excluded from
col | ective bargai ning suffering | egal wong by
enpl oynment acti ons under chapter 76, including
di sciplinary actions and adverse actions for
failure to neet perfornmance requirenents shall be
entitled to appeal.

(b) The civil service comm ssion shall not
act on an appeal, but shall defer to other
authority, if the action conplained of
constitutes a prohi bited act that i s subject to
the jurisdiction of anot her appel |l ate body or
adm ni strative agency or the gri evance procedure
under a collective bargai ning agreenent;

(c) The civil service comm ssion shall not
proceed on an appeal or shall hol d proceedi ngs in
abeyance if thereis any controversy regarding
its authority to hear the appeal until the
controversy is resolved by the Hawaii | abor
rel ati ons board;

(d) The civil service comm ssion shall not
proceed on an appeal unless all internal
conpl ai nt procedures, including adm nistrative
revi ewand departnmental conpl ai nt procedures,
have been exhausted; and

(e) Thecivil service comm ssionshall use
the conditions listedinsection 76-41(b), Hawai i
Revi sed Statutes, in reaching a decision on
whet her actions taken by t he appoi nting authority
based on a failure by the enpl oyee to neet the
performance requirenments of the enployee's
positioniswithor without nmerit. [Ef 6/11/95;
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am ren 811-102-3 and conp 12/ 23/02] (Aut h: HRS
§876- 14, 76-47 76-71,) (I np. HRS §8§89-10, 91-2)

§11-102-4 Procedure and terns. (a)
Statutory terns. The ternms used in rules
promul gat ed by t he conm ssi on pursuant to powers
granted by statute shall have t he nmeani ng defi ned
by such statute, unless the context ot herw se
specifically requires.

(b) Ternms defined by rule. A rule or
regul ati on t hat defines atermw t hout express
referencetothe statute or totheserules or to
a portion thereof, defines suchterns for all
pur poses as used both in the statutes and in
these rules, unless the context otherw se
specifically requires.

(c) Use of nunber and gender. Wor ds
i mportingthe singul ar nunber may ext end and be
applied to several persons or things; words
i nportingthe plural may i ncl ude t he singul ar;
and words i nporting the mascul i ne gender nmay be
appliedtofemales. [Eff 6/11/95; am ren 811-
102- 4 and conp 12/ 23/ 02] (Auth: HRS §876-71, 76-
47) (I np. HRS 8§91-2)

811-102-5 Office of the conmission. (a) The
of fice of the conmi ssionis |ocatedin Wil uku,
Maui, Hawaii, at the follow ng address:

Cl VI L SERVI CE COWM SSI ON
c/o Department of Personnel

Servi ces

County of Maui

200 South High Street

Wai | uku, Hawaii 96793

(b) The office hours of the civil service

comm ssion shall be determ ned by the chief
executive and as ot herw se provi ded by statute or
executive order.
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(c) Rulesrelatingto governnent records are
as follows:

(1)

(2)

Files of the commi ssion. The term
"government records” as usedinthis
part i s defined as insection 92F- 3,

Hawai i Revi sed Statutes, and shall

include all rules, regulations,

witten statenments of policy of

i nterpretations fornmul ated, adopt ed,

or used by the comm ssi on and/ or the
director, all conplaints, opinions or

orders, witten testinony, m nutes of

nmeetings of the comm ssion and any
other material onfileinthe office
of the comm ssion unless accorded
confidential treatmnment pursuant to | aw
or the rules of the comm ssion;

| nspecti on of governnent records. All

government records wi ||l be avail abl e
for inspectioninthe office of the
conm ssi on, Wail uku, Hawai i, during
establ i shed of fi ce hours unl ess public
i nspection of such records is in
viol ation of any state or federal |aw,

provi ded that, except where such
records are open under any rul e of

court, the corporation counsel may
determne which records may be
wi t hhel d frompublic inspection when
such records pertain to the
preparation of the prosecution or

def ense of any acti on or proceedingto
whi ch t he conmi ssion, director, state
or any governnental agency or

subdivisionis or may be a party, or
when t he i nspection of suchrecordsis
in violation of |aw and are deened
necessary for the protection of the
character of any person;
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(3) The public may obtaininfornmation as
tomatters withinthe jurisdiction of
the comm ssion by inquiring at:
(A) The office of the I|ieutenant

governor, State of Hawaii, State
capi tol building, Honolulu,
Hawai i, where there are, onfil e,
all rul es and regul ati ons of the
commi ssi on;

(B) The office of the county clerk,
Wai | uku, Maui, Hawaii, where
there are, onfile, all rul es and
regul ati ons of the commi ssion; or

(C) The departnent of personnel
servi ces, Wil uku, Maui, Hawai i,
where there are, on file, all
public records wthin the
jurisdiction of the conm ssion;

(4) Requests for publicinformation, for
perm ssion to inspect governnent
records or for copies of governnent
records shal | be handl ed
expeditiously. Any material wth
respect tothe conm ssionw || not be
rel eased wi t hout t he approval of the
chair or the chair’s del egate;

(5) Copi es of governnent records printed
or reproduced by t he comm ssi on shal |
be gi ven t o any person requesti ng samne
and payi ng fees established by the
conmi ssi on or by | awor ordi nance; and

(6) Denial of information. Any person
denied the right to governnent
i nformation, toinspect records or to
copi es of governnent records nmay apply
tothe office of information practices
and/or the circuit court of the
circuit whereinthe governnent record
is found for an order permttingthe
ri ght togovernnent information, to
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i nspect governnment records, or to
copi es of governnent records. [Eff
6/ 11/ 95; am ren 811-102-5 and conp
12/ 23/02] (Auth: HRS 8876-71, 76-47,
91-2) (lnp. HRS 8§91-2)
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SUBCHAPTER 2

PROCEDURES OF THE COWM SSI ON

811-102-6 Meetings. (a) The conm ssion may
meet and exerciseits powersinany part of the
County.

(b) Al neetings of the conm ssion, except
executi ve neeti ngs governed by sections 91-8 and
91-9, Hawai i Revised Statutes, shall be opento
t he public.

(c) The comm ssion may hol d an executive
meeting, closed to the public, wupon an
affirmati ve vote, taken at an open neeti ng, of
two-t hirds of the menbers present. The vote of
each menmber on the question of hol di ng a neeti ng
closed to the public and the reason for hol di ng
such a neeting shall be recorded and entered into
the m nutes of the meeting. Aneetingclosedto
t he public may be held only for one or nore of
t he foll ow ng purposes:

(1) To consider the hire, evaluation,

di sm ssal or disciplineof an officer
or enpl oyee or charges brought agai nst
hi m where consi deration of matters
affecting privacy will beinvol ved;
provided, that if the individual
concer ned requests an open neeting, an
open neeting shall be held;

(2) To consult with the comm ssion's

attorney;

(3) To i nvesti gat e proceedi ngs regardi ng

crimnal m sconduct;

(4) To consi der sensitive matters rel at ed

to public safety or security; and

(5) To exerci se the adj udi catory functi ons

of the comm ssi on pursuant to sections
91-8 and 91-9, Hawaii Revised
St atutes, or as authorized by ot her
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sections of the Hawaii Revised
St at ut es.

(d) The rul es governi ng neeti ngs shall not
apply to any chance neeting, as defined by
section 92-2, Hawaii Revised Statutes, at which
matters relating to official business are not
di scussed. No chance neeting or electronic
comruni cati on shall be used to circunmvent the
spirit of requirenents of the neetings'
provi si ons to nake a deci sion or to deliberate
toward a deci si on upon a matter over which the
commi ssi on has supervi sion, control, jurisdiction
or advisory power.

(e) Special neetings of the comm ssion for
the transaction of its busi ness may be hel d at
any tinme and place as scheduled by the
commi ssi on.

(f) Meetings by video conference shall be
hel d i n accordance with section 92-3.5, Hawai
Revi sed St at utes.

(g) If the comm ssion finds that an i mm nent
peril to the public health, safety or welfare
requires aneetinginlesstinethanis provided
for insection 11-102-6(h)(3), the comm ssi on nay
hol d an emergency neeting provided:

(1) the comm ssion statesinwitingthe

reasons for its findings;

(2) two-thirds of all menbers to which the
conm ssionis entitledagreethat an
emer gency exists;

(3) an ener gency agenda and t he fi ndi ngs
are filed with the office of the
county cl erk of the County of Maui and
in the comm ssion's office; and

(4) persons requesting notification
pursuant to section 11-102-6(h)(6) are
contacted by mai | or tel ephone as soon
as practicabl e.

(h) Rul es regardi ng notice of neetings

shall be as foll ows:
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(1) The commi ssion shall give witten
public notice of any regul ar, speci al
or reschedul ed neeti ng;

(2) The notice shall include an agenda
which lists all of the itens to be
considered at the forthcom ng neeti ng,
the date, tinme and place of the
nmeeting;

(3) The comm ssion shall filethe notice
inthe office of the county cl erk and
inthe comm ssion s officefor public
i nspection at | east six cal endar days
bef ore the neeting;

(4) The noti ce shall al so be posted at the
site of the nmeeti ng whenever feasi bl e;

(5) The comm ssion shall not additens to
t he agenda, once filed, wthout
two-thirds recorded vote of all
menbers to which the comm ssion is
entitled; providedthat noitemshall
be added to t he agenda i n t he manner
provided herein, if it is of
reasonabl e maj or i nportance and action
t hereon by the conm ssionw || affect
a significant nunmber of persons; and

(6) The conmm ssion shall maintainalist
of nanes and addr esses of persons who
request notification of nmeetings and
shall mail a copy of the notice to
such persons at their | ast recorded
address no later than the tine the
agendais filedunder section 11-102-
6(h)(3). The notice may, however, be
transmtted by either facsimle or
electronic mail at the person’s
request.

(i) The provi si ons requi ri ng open neeti ngs
shall beliberally construed and t he provi si ons
providing for exceptions to open neeting
requi rements shall be strictly construed agai nst
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cl osed neetings. [Eff 6/11/95; am ren 811-102-6
and conp 12/ 23/02] (Auth: HRS 8876-71, 76-47, 91-
2, 92-3.5)(lnmp: HRS 8§91-2)

811-102-7 Hearings. (a) Incontested cases
or as otherw se provided by statute or these

rules, all parties shall be afforded an
opportunity for hearing after reasonabl e noti ce.
The notice shall include a statenent of:

(1) The date, tine, place, and nature of
t he heari ng;

(2) The | egal authority under which the
hearing is to be held,;

(3) The particular sections of the
statutes and rul es involved;

(4) An explicit statenent in plain
| anguage of the i ssues invol ved and
the facts all eged by the agency in
support thereof; providedthat if the
agency i s unabl e to state such i ssues
and facts in detail at the tinme the
noticeis served, theinitial notice
may be linmted to a statenent of the
i ssues invol ved; and

(5) The fact that any party may retain
counsel if the party sodesires. [Eff
6/ 11/ 95; am ren 811-102-7 and conp
12/ 23/ 02] (Auth: HRS §8876-71, 76-47
91-2) (Inp: HRS 892-1)

8§11-102-8 Quorum and nunber of votes
necessary to validate acts. Amjority of all
menbers t o which the comm ssionis entitledshall
constitute a quorumto transact busi ness, and t he
concurrence of amgjority of all nenbers to which
the commssionisentitledshall be necessary to
make val id any acti on of the conm ssion. [Eff
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6/ 11/ 95; am ren 811-102-8 and conp 12/ 23/ 02]
(Aut h: HRS 8876-71, 76-47, 91-2) (I np: HRS §91-2)

§11-102-9 Mnutes. (a) The conmi ssion
shall keep witten m nutes of all neetings.
Unl ess ot herwi se required by | aw, neither a full
transcript nor a recording of the neeting is
required, but thewitten m nutes shall give a
truereflectionof the matters di scussed and t he
views of the participants. The m nutes shall
i nclude, but need not be limted to:

(1) The date, time and place of the

meet i ng;

(2) The nmenbers of the conm ssi on recorded

as either present or absent;

(3) The subst ance of all matters proposed,

di scussed or deci ded and a record, by
i ndi vi dual menber, of any votes t aken;
and

(4) Any ot her i nformati on that any nenber

of the comm ssion requests be i ncl uded
or reflected in the m nutes.

(b) The m nut es shal | be public records and
shal | be availablew thinthirty days after the
meeti ng except where such di scl osure woul d be
i nconsi stent with chapter 92F, Hawaii Revi sed
St atutes, provided that m nutes of executive
neetings may be withheld so long as their
publ i cati on woul d def eat the | awf ul purpose of
t he executive nmeeting, but no |onger.

[Eff 6/11/95; am ren 811-102-9 and conp
12/ 23/ 02] (Auth: HRS 8876-71, 76-47, 91-2) (Inp:
HRS §91- 2)

§11-102-10 Adnministration. (a) The chair
of the comm ssion shall be responsible for the
adm ni strative functions of the conm ssion.
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(b) Al'l decisions, orders and ot her acti ons
of the comm ssion shall be authenticated or
signed by the comm ssioners acting in such
pr oceedi ng or by the chair upon del egati on by t he
comm ssioners acting insuch proceeding. Oficial
copi es of deci sions, orders and ot her conm ssi on
acti ons may be promul gat ed under t he si gnat ure of
the chair of the comm ssion or the chair’s
del egat e.

(c) Del egation of adm nistrative duties
shall be as follows:

(1) The comm ssi on may del egate to any
conpetent and qualified individual
such power or authority vestedinthe
conm ssi on as nay be aut hori zed by | aw
for the effective adm ni stration of
chapter 76, Hawaii Revi sed St at ut es,
except the power to nake, anend or
repeal rules and regul ations; and

(2) The comm ssion nmay, by witten
resol uti on adopted by a mpjority of
the menbers towhichit isentitled,
appoint a conpetent and qualified
di sinterested person to act as its
hearing officer.

(A) The hearing officer shall hear
the matter i nthe same manner as
if it were before the comm ssion.

(B) Upon the conclusion of the
hearing, the hearing officer
shall transmt to the comm ssion
a record of the hearing,
including a recording or
transcript and a summary of
evi dence taken at said hearing.

(C) After reviewof the testinony and
evidence, a nmmpjority of the
menber s t o whi ch t he conm ssi on
is entitled shall render a
deci sionin accordance withthe
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procedures set forthin section
91-11, Hawai i Revi sed Stat utes.
[Eff 6/11/95; am ren 811-102-10
and conp 12/23/02] (Auth: HRS
8876- 71, 76-47, 91-2) (I np: HRS
§91- 2)
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SUBCHAPTER 3

PROCEEDI NGS BEFORE THE COWVM SSI ON

8§11-102-11 General provisions. (a) All
docunments required to be filed with the
comm ssion shall be filed at the office of the
comm ssi on at Wai | uku, Maui, Hawaii, withinthe
timelimts andinthe formand manner prescri bed
by law, rules or order of the comm ssion.

(b) Request s for public information, copies
of of ficial docunents or opportunity to inspect
records may be made in writing or in person at
the office of the conm ssion.

(c) The comm ssi on may, onits own notion
or upon the petition of any interested person or
agency of the federal, state or county
governnent, hol d such proceedi ngs as it may deem
necessary inthe performance of its duties of the
formul ation of its rules and regul ati ons.

(d) Procedures to be followed by the
conmi ssi on shal |, unl ess specifically prescribed
intheserules or by the Hawai i Adm ni strative
Procedur e Act or by any ot her statute, be such as
i nthe opinion of the comm ssionw || best serve
t he pur pose of such proceeding. [Eff 6/11/95;
am ren 811-102-11 and conp 12/ 23/02] (Auth: HRS
8876-71, 76-47, 91-2) (lnp: HRS 8§91-2)

811-102-12 Appear ances and practices before
the comm ssion. (a) Appearances before the
comm ssion may be as foll ows:

(1) A public enpl oyee or applicant may
appear ontheir own behal f or through
or with a person or persons duly
desi gnated and authorized by such
enpl oyee or applicant;
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(2) An enpl oyee organization nmay be
represented by a person or persons
dul y desi gnat ed and aut hori zed by t he
enpl oyee organi zati on; and

(3) A public enployer or appointing
authority may appear on their own
behal f or through a person or persons
dul y desi gnat ed and aut hori zed by such
enpl oyer or appointing authority.

(b) | n any proceedi ng under these rules,

any public enployee, applicant, enployee
organi zation, public enployer or appointing
aut hority may be represent ed by counsel or any
ot her person who has obtained witten or verba
authority.

(1) When an individual acting in a
representative capacity appears in
person or signs a paper in practice
bef ore t he conm ssi on, the personal
appear ance or signature shall
constitute a representation to the
conm ssi on that, under the provisions
of these rules and the law, the
i ndi vidual is authorized and qualified
torepresent the particul ar person on
whose behal f such i ndi vi dual acts; and

(2) The comm ssion nmay at any tine require
any person transacting business with
the comm ssion in a representative
capacity to show the person’s
authority and qualificationto act in
such capacity.

(c) Bar to appearance:

(1) No i ndi vi dual who has been associ at ed
with the conm ssion as a nenber,
of ficer, enpl oyee or counsel shall be
permtted to appear before the
comm ssion in behalf of or to
represent i n any manner any party in
connection with any proceedi ng or
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matter that such individual has
handl ed or passed upon while
associ ated in any capacity with t he
conm ssi on;

(2) No person or agency appeari ng before
t he comm ssion in any proceedi ng or
matter shall, in relation thereto,
know ngly accept assi stance fromand
conpensat e any i ndi vi dual who woul d be
barred by section 11-102-12(c);

(3) No per son who has been associated with
the conm ssi on as a nmenber, officer,
enpl oyee or counsel thereof shall be
permtted to appear before the
comm ssion in behalf of, or to
represent i n any manner, any person or
agency in connection wth any
proceedi ng or matter that was pendi ng
bef ore t he commi ssi on at the ti me of
t he person’ s associ ati on, unl ess t he
person shall first have obtai ned t he
written consent of the comm ssion,
upon a verified showng that the
person did not give personal
consideration to the matter or
proceeding as to which consent is
sought or gai n particul ar know edge of
t he facts thereof duringthe person’s
association with the commi ssion; and

(4) Thi s section shall not apply to any
i ndi vi dual or agency who has
termnated the individual’'s or
agency’s association wth the
conmm ssion for a period of one year.
[Eff 6/11/95; am ren 811-102-12 and
conp 12/ 23/ 02] (Auth: HRS 8876-71, 76-
47, 91-2) (Inp: HRS 891-2)
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811-102-13 Disqualification of conm ssioner
or hearing officer. (a) Any partyto a hearing
may, up to five days before the proceeding, file
an affidavit that one or nore of the
conmi ssioners or a hearing officer has a personal
bi as or prejudice.

(1) The comm ssi oner agai nst whom t he
affidavit is sofiled my answer the
affidavit or may file a di squalifying
certificate with the comm ssi on;

(2) | f the conm ssioner or hearing of ficer
chooses to answer the affidavit, the
remai ni ng comi ssi oners shal | deci de
by a mpjority of all the nmenbers to
which the commission is entitled
whet her t hat conm ssi oner or hearing
of ficer should be disqualifiedfrom
proceedi ng therein; and

(3) Every such affidavit shall statethe
facts and reasons for the belief that
bi as or prejudice exists and shal | be
filed at | east five days before the
hearing, or good cause shall be shown
for thefailuretofileit wthinsuch
tinme.

(b) Any comm ssi oner or hearing of ficer nay
be recused by filingwith the chair acertificate
of recusal citingtheir reasonto presidewth
inpartiality in the pending hearing. [ Ef f
6/11/95; am ren 811-102-13 and conp 12/ 23/ 02]
(Aut h: HRS 8876-71, 76-47, 91-2) (I np: HRS §91-2)
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SUBCHAPTER 4

FI LI NG PROCEDURES BEFORE THE COMM SSI ON

811-102-14 Consolidation. The conm ssion
may consol i date for hearing or for other purposes
or may cont enporaneously consi der two or nore
proceedi ngs t hat i nvol ve substantial ly t he same
parties, or issues that are the sane or cl osely
related, if it finds that such consolidation or
cont enpor aneous hearing will be conducivetothe
proper di spatch of its business andto the ends
of justice and wll not unduly delay the
proceedings. [Eff 6/11/95; am ren 811-102-14
and conp 12/ 23/02] (Auth: HRS 8876-71, 76-47, 91-
2) (Inp: HRS 8§92-1)

811-102-15 Filing of docunents. The filing

of documents shall be as foll ows:

(1) Al'l requests, petitions and other
papersrequiredtobefiledwiththe
conm ssi on i n any proceedi ng shall be
filedat the office of the comm ssion
at Wil uku, Hawaii, withinthe tinme
limts prescribed by |l aw, the rul es or
orders of the conm ssion;

(2) The date on which the papers are
recei ved shal |l be regarded as t he date
of filing, and the conmm ssi on shal |
not be responsi bl e for del ays caused
by circumstances beyond its control;

(3) Al'l requests, petitions and appeal s
filed with the conm ssion shall be:
(A) Witten in bl ack i nk,

typewritten, or printed; and
(B) Shall be plainly |egible; and
(C) Shall be on strong durabl e paper

no | arger than 8-1/2" x 14" in
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(4)

(5)

(6)

(7)

si ze, except that maps, charts,
t abl es and ot her Ii ke docunents
may be | arger, foldedto the size
of the papers to whichthey are
at t ached;
Petitions for appeals, anendnent,
adoption or repeal of rules and
regul ati ons, and decl aratory rulings
shal | be made on forns prescri bed by
t he comm ssi on. Forns nay be secured
fromthe conmm ssion;
Al'l  docunents nust be signed in
i ndelibleink by the party signingthe
sanme or the party’s duly authori zed
agent or attorney. The signature of
the person signing the docunent
constitutes acertificationthat the
person has read t he docunent; that to
t he best of the person’s know edge,
information and  Dbelief, every
statement contained thereinistrue
and no such statenment i s m sl eadi ng;
and that it is not interposed for
del ay;
Unl ess ot herwi se specifically provi ded
by a particul ar rul e or order papers
filed with the conm ssion shall
consi st of an ori gi nal and si x copi es;
and
Al'l docunments fil ed by any person or
agency i n any proceedi ng shall state
on the first page thereof the nane,
mai | i ng addr ess and t el ephone nunber,
if any, of the individual or
individuals who has filed such
document s and who shal | be served with
any docunents. [Eff 6/11/95; am ren
811-102- 15 and conp 12/ 23/ 02] (Aut h:
HRS §§76- 71, 76-47, 91-2) (I np: HRS
§92-1)
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8§11-102-16 Anendnent of docunents and
dismssal. If any docunent filedin a proceeding
is not in substantial conformty with the
appl i cabl e rul es of the comm ssion as to contents
thereof, or is otherw se insufficient, the
conm ssi on may, onits owl notion or on noti on of
any party, stri ke such docunent or requireits
amendnment. |f amended, the docunent shall be
effective as of the date of receipt of the
amendnment. [Eff 6/11/95; am ren 811-102-16 and
conp 12/ 23/ 02] (Auth: HRS 8876-71, 76-47, 91-2)
(I mp: HRS §92-1)

§11-102-17 Retention of docunents. All
docunments filed with or presented to the
comm ssion shall beretainedinthefiles of the
comm ssi on. The conm ssion may permt the
wi t hdrawal of origi nal docunents upon subm ssion
of properly authenticated copies to repl ace such
docunments. [Eff 6/11/95; am ren 811-102-17 and
conp 12/ 23/02] (Auth: HRS §876-71, 76-47, 91-2)
(I mp: HRS §92-1)

8§11-102-18 Conputation of tinme, (a)
Conmputing any period of tinme prescribed or
allowed by these rules or order of the
conmm ssion, the follow ng shall apply:

(1) The day of the act, event or default,
af ter whi ch t he desi gnat ed peri od of
timeistorun, i snot to beincluded,;

(2) The | ast day of the period so conput ed
is to be included unless it is a
Sat ur day, Sunday or | egal holiday in
the State of Hawaii, in which event
the period runs until the next day
whi ch i s neither a Saturday, Sunday
nor a holiday;
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(3) | nt er medi at e Sat urdays, Sundays and
hol i days shall not be included in a
conmput ati on when t he period of tine
prescribed or all owedis ten days or
| ess; and

(4) A hal f holiday shall be considered as

ot her days and not a holi day.

(b) Whenever a person or agency has ari ght
or isrequired to take action within a period
prescribed or allowed by these rules, the
comm ssi on, upon noti on and t he concurrence of a
majority of all the menbers to which the
commssionisentitled, my pernit the act to be
done after expiration of the specifiedperiodif
such del i nquency i s cl early shown to have been
the result of excusabl e negl ect. This provision
shall not apply to the twenty cal endar days
[imtation under section 11-102-37, filing of
appeals. [Eff 6/11/95; am ren 811-102-18 and
conp 12/ 23/02] (Auth: HRS §876-71, 76-47, 91-2)
(I mp: HRS §92-1)

811-102-19 Service of process. (a) The
conm ssi on shall cause to be served all orders,
noti ces and ot her papers issued by it, together
wi th any ot her papersthat it is required by | aw
to serve. All other papers shall be served by
the parties filing them

(b) Al'l papers served by either the
conm ssi on or any party shall be served upon al |
parties or their counsel. Any counsel entering
an appear ance subsequent to t he proceedi ng shal |
notify all other counsel then of record and al |
parties not represented by counsel of such fact.

(c) The fi nal order, and any ot her paper
requiredto be served by the conm ssi on upon a
party, shall be served upon such party and a copy
shall be furnished to counsel of record.
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(d) Service of papers shall be nmade
personal Iy or, unl ess ot herw se provi ded by | aw,

by first-class mail to the | ast known address.

(e) Servi ce upon parties, other thanthe
conm ssi on, shall be regarded as conpl et e by nai |
upon deposit inthe United States mail, properly
st anped and properly addressed to the parties
involved. [Eff 6/11/95; am ren 811-102-19 and
conp 12/ 23/02] (Auth: HRS 8§876-71, 76-47, 91-2)
(I'mp: HRS 8§92-1)

811-102-20 Deci sion of the conmi ssion. (a)
Al'l final orders, opinions or rulings entered by
the comm ssion in the proceeding and rules
promul gat ed by t he conm ssi on shall be served
upon the parties participatinginthe proceedi ng
by regular mail or personal delivery by the
comm ssi on and shall be rel eased for general
publ i cation.

(b) Copi es of such published material shall
be avail abl e for publicinspectioninthe office
of t he commi ssi on or may be obt ai ned upon r equest
and upon paynment of fees asrequired by law, if
any. [Eff 6/11/95; am ren 811-102-20 and conp
12/ 23/ 02] (Auth: HRS §8876-71, 76-47, 91-2) (I np:
HRS §92-1)
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SUBCHAPTER 5

RULEMAKI NG PROCEDURES OF THE COWM SSI ON

8§11-2-21 Repealed. [R 12/23/02]

§11-102-22 lnitiationof rulemaking. (a)
The comm ssion may, at any tinme on its own
nmotion, initiate proceedi ngs for the adoption,
amendnment or repeal of any rule of the
comm ssion. Procedures to be fol |l owed shal |l be
as set forth in rules and the applicable
St at ut es.

(b) Any i nterested person or agency may
petition the conm ssion for the adoption,
amendnent or repeal of any rule of the
comm ssion. Petitions for rulemaking filedwth
the comm ssion will beconme matters of public
record.

(c) Petitions for rul emaki ng shall conform
to the requirements of section 11-102-15 and
shal | contai n:

(1) The nane, address and t el ephone nunber

of each petitioner;

(2) The signature of each petitioner;

(3) Adraft or the substance of proposed

rul e or anendnent or a designation of
t he provi sions the repeal of whichis
desired;

(4) A statenment of the petitioner's

interest in the subject matter; and

(5) A statenment of the reasons i n support

of the proposed rul e, anmendnment or
repeal .

(d) The commi ssion shall, withinthirty
days after the filing of a petition for
rul emaki ng, either deny the petitionor initiate
public rul emaki ng proceedi ngs.
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(e) Any petition that fails in materi al
respect toconply with the requirenments herein or
that fails to disclose sufficient reasons to
justify theinstitution of rul emaki ng proceedi ngs
will not be considered by the conm ssion.

(1) The comm ssion shall notify the
petitioner inwiting of such denial,
stating the reasons therefor;

(2) Deni al of a petitionshall not operate
to prevent the comm ssion fromacti ng,
on its own notion, on any matter
di sclosed in the petition; and

(3) Petitioner may seek arevi ewof said
deni al through the circuit court
pursuant to the Admnistrative
Procedur es Act and appl i cabl e rul es of
court and statutes.

(1) | f the comm ssion determ nes that the
petition is in order and that it discloses
sufficient reasons i n support of the proposed
rulemaking to justify the institution of
rul emaki ng proceedi ngs, the procedures to be
fol | owed shall be as set forthin section 11-102-
23 through section 11-102-28 and t he appl i cabl e
statutes. [Eff 6/11/95; am ren 811-102-22 and
conp 12/ 23/ 02] (Auth: HRS 8876-71, 76-47, 91-2)
(Imp: HRS 8§92-1)

811-102-23 Notice of public hearing. (a)
When, pursuant to a petitiontherefor or uponits
own notion, the conm ssi on proposes to adopt,
anmend or repeal arule or regulation, anotice of
proposed rul emaki ng shal | be published at | east
once i n a newspaper of general circulationw thin
t he County; and such noti ce shall al so be nail ed
to all persons or agenci es who have nade tinely
witten requests for advance notice of the
comm ssion's rul emaki ng proceedi ngs. All such
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noti ces shall be published at | east thirty days
prior to the date set for public hearing.
(b) A notice of proposed adoption,
amendnment or repeal of arule or regul ation shall
i ncl ude:
(1) A statement of the date, tinme and
pl ace where the public hearingw || be
hel d;
(2) Ref erence to the aut hority under whi ch
t he adopti on, anendnent or repeal of a
rule or regulation is proposed; and
(3) A statenment of the substance of the
proposed rule. [Eff 6/11/95; am ren
811-102- 23 and conp 12/ 23/02] (Aut h:
HRS §§76- 71, 76-47, 91-2) (Inp: HRS
§92-1)

811-102-24 Conduct of hearing. (a) The
publ i c hearing for the adopti on, amendnent or
repeal of rul es and regul ati ons shall be heard
bef ore t he comm ssi on and presi ded over by t he
chair of the comm ssion or, in the chair’s
absence, by anot her nenmber desi gnated by the
conm ssion. The hearing shall be conducted in
such away as to afford to interested persons and
agenci es a reasonable opportunity to offer
testimony with respect tothe matters specified
inthe notice of hearing and so as to obtain a
clear and orderly record. The presiding officer
shal | have authority to adm nister oaths or
affirmations and to take all other actions
necessary to the orderly conduct of the hearing.

(b) Each such hearing shall be held at the
ti me and pl ace set inthe notice of hearing but
may at such tinme and pl ace be continued by t he
presiding officer fromday to day or toal ater
date or toadifferent place w thout notice ot her
t han the announcenent thereof at the hearing.
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(c) At the commrencenent of the hearing, the
presiding officer shall read the notice of
hearing and shall then outline briefly the
procedure to be fol | oned. Testinony shall then be
received withrespect tothe matters specifiedin
the notice of hearing in such order as the
presiding officer shall prescribe.

(d) Wtnesses shall, before proceedingto
testify, state their nane, address and whomt hey
represent at the hearing, and shall give such
i nformation respecting their appearance as t he
presiding of ficer my request. The presiding
of ficer shall confine the testinmony to the
matters for which the heari ng has been cal | ed but
shal | not apply the technical rul es of evidence.
Every wi t ness shal | be subject to questi oni ng by
t he menbers of the commi ssion or by any ot her

representative of t he comm ssi on;
cross- exam nati on by persons or agenci es shall be
permtted.

(e) Al interested persons or agencies wil |
be af f or ded an opportunity to submt data, views
or argunents, orally or inwiting, that are
rel evant tothe matters specifiedinthe notice
of hearing. The period for filing witten
comments or recommendati ons may be extended
beyond t he hearing date by t he presiding officer
f or good cause. An origi nal and seven copi es are
request ed when submtting witten comments,
recommendati ons or replies.

(f) Unl ess ot herw se specifically ordered
by t he commi ssi on, testinony given at the public
hearing shall not be reported verbatim All
supporting witten statenents, maps, charts,
t abul ati ons or sim | ar data offeredin evidence
at the hearing, and which are deened by the
presi di ng officer to be authentic and rel evant,
shal | be receivedin evidence and nade a part of
therecord. Unless the presidingofficer finds
t hat the furni shing of copiesisinpracticable,
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seven copi es of the exhi bits shall be subm tted.
[Eff 6/11/95; am ren 811-102-24 and conp
12/ 23/ 02] (Auth: HRS 8876-71, 76-47, 91-2) (I np:
HRS §92-1)

811-102- 25 Conm ssi on action. The conmm ssi on
wi Il consider all rel evant comments and materi al
of record before taking final action in a
rul emaki ng proceedi ng. Final action shoul d be
taken wi t hi n si xty days after the final public
hearing, or the expiration of any extension
period for subm ssion of witten comments or
recommendations. [Eff 6/11/95; am ren 811-102-
25 and conp 12/ 23/ 02] (Auth: HRS 8876-71, 76-47,
91-2) (lnp: HRS §92-1)

811-102- 26 Energency rul emaki ng. (a)
Notwi t hstandi ng the foregoing rules, if the
conmi ssion finds that animm nent peril to public
heal th, safety, or norals requires adoption,
amendment or repeal of aruleor regulation upon
|l ess than thirty days notice of hearing, and
statesinwitingits reasons for such finding,
it may proceed without prior notice or hearing or
upon such abbrevi ated notice and hearing as it
finds practicabl e to adopt an enmergency rul e or
regul ati on.

(b) The comm ssi on shal | make an ener gency
rul e known to persons who will be affected by it
by publication at | east once i n a newspaper or
general circulationinthe statew thinfive days
fromthe date of filing of the rule with the
office of the county clerk. [Eff 6/11/95; am
ren 811-102-26 and conp 12/23/02] (Auth: HRS
8876-71, 76-47, 91-2) (lnp: HRS 8892-1, 92-8)
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811-102-27 Filingof rules. The conm ssion,
upon adopti ng, anmendi ng or repealing arul e and
approval by the Mayor shall file certified copies
t hereof with the county clerk. [Eff 6/11/95; ren
811-102- 27 and conp 12/ 23/ 02] (Auth: HRS 8876- 71,
76-47, 91-2) (Inmp: HRS §891-4, 92-1)

§11-102-28 Taking effect of rules. (a)
Each rul e adopt ed, anended or repeal ed shall
becone effective ten days after filingwththe
county clerk. If a later effective date is
required by statute or specifiedintherule, the
| at er date shall be the effective date; provided
that norul e shall specify aneffectivedatein
excess of thirty days after the filing of the
rule with the county clerk.

(b) An energency rule shall Dbecone
effectiveuponfilingwththe county clerk for
a peri od of not exceedi ng one hundred twenty days
wi t hout renewal unl ess extended i n conpliance
with the provisions of subdivisions (1) and (2)
of section 91-3(a), Hawaii Revised Statutes;

(1) The agency's finding and brief

statenment of the reasons therefore
shal | beincorporatedintherule as

filed; and
(2) The agency shall nmke an energency
rule known to persons who will be

affected by it by publication at | east
once in a newspaper of general
circulationinthe County withinfive
days fromthe date of filing of the
rule. [Eff 6/11/95; ren §11-102-28
and conp 12/ 23/ 02] (Auth: HRS 8876- 71,
76-47, 91-2) (lnmp. HRS 8891-4, 92-1)

811-102-29 Publication of rules. The
conm ssi on shal |, as soon as practi cabl e conpil e,
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i ndex and publish all rules adopted by the
comm ssion and rermaining ineffect. Conpilations
shal | be suppl enented as oft en as necessary and
shal | be revised at | east once every ten years.
[ Eff 6/11/95; ren 811-102-29 and conp 12/ 23/ 02]
(Aut h: HRS §§76-71, 76-47, 91-2) (Inp: HRS §8§91-
5, 92-1)
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SUBCHAPTER 6

RULES APPLI CABLE TO DECLARATORY RULI NGS

811-2-30 Repealed. [R 12/23/02]

§11-102-31 Petitions for declaratory
rulings. (a) On petition of an interested
person or agency, the conm ssion may issue a
decl aratory order as tothe applicability of any

rule or regul ation or order of the comm ssion.

(b) The petition shall conformto the
requi rements of section 11-102-15. The petition
shal | contai n:

(1) The nane, address and t el ephone nunber

of each petitioner;

(2) The signature of each petitioner;

(3) Desi gnati on of the specific provision,

rul e or order in question, together
wi th a statenent of the controversy or
uncertainty involved;

(4) A statenment of the petitioner's

interest in the subject matter,
i ncl udi ng t he reasons for subm ssi on
of the petition;

(5) A statenment of the petitioner's

position or contention; and

(6) A nmenorandum  of aut horities,

containing a full discussion of the
reasons and | egal authorities, in
support of such position or
contenti on.

(c) W t hin sixty days after the subm ssi on
of a petition for declaratory ruling, the
conm ssion shall either deny the petition in
writing, statingthe reasons for such deni al, or
issue a declaratory order on the matters
containedinthe petition, or set the matter for
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hearing, as provided in section 11-102-32,
provi ded, however, that if the matter is for
heari ng, the conm ssion shall render its findings
and deci si on within sixty days after the cl ose of
t he heari ng.

(d) The conm ssi on nmay, w t hout notice or
hearing, dism ss a petition for declaratory
rulingthat failsinmaterial respect toconply
with the requirenments of this part. [ Ef f
6/11/95; am ren 811-102-31 and conp 12/ 23/ 02]
(Aut h: HRS §876- 71, 76-47, 91-2) (I np: HRS §8§91-
8, 92-1)

8§11-102-32 Request for hearing. (a)
Al t hough i n t he usual course of dispositionof a
petition for declaratory ruling no formal hearing
wll begrantedtothe petitioner or to aparty
ininterest, the commssionmay inits discretion
order such a proceeding set down for hearing.

(b) Any petitioner or party ininterest who
desires a hearingon apetitionfor adeclaratory
ruling shall set forthindetail inthe request
the reasons why the matters alleged in the
petition, together with supporting affidavits or
other witten evidence and briefs or nmenoranda of
| egal authorities, will not permt the fair and
expedi tious disposition of the petition.

(c) To t he extent that such request for a
heari ng i s dependent upon factual assertion, the
request shall be acconpani ed by an affi davit
establishing such facts.

(d) I n the event a hearingis ordered by
t he comm ssi on, section 91-9, Hawaii Revised
St atutes, shall govern the proceedings. [Eff
6/ 11/ 95; am ren 811-102-32 and conp 12/ 23/ 02]
(Aut h: HRS 8876-71, 76-47, 91-2) (I np: HRS §891-
9, 92-1)
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§11-102-33 Applicability of order. An order
di sposi ng of a petition shall be applicable only
to the factual situation described in the
petition or set forth in the order. [ Ef f
6/ 11/ 95; am ren 811-102-33 and conp 12/ 23/ 02]
(Aut h: HRS §876-71, 76-47, 91-2) (Inp: HRS §§91-
12, 92-1)

8§11-102- 34 Declaratory ruling on
comm ssion's own notion. Notw t hstandi ng the
ot her provisions of this part, the conmm ssion
may, on its own notion or upon request but
Wi t hout notice or hearing, i ssue adeclaratory
order to term nate a controversy or to renmpve
uncertainty. [Eff 6/11/95; am ren 8§11-102-34
and conp 12/ 23/02] (Auth: HRS §876-71, 76-47, 91-
2) (Inp: HRS §892-1)

811-102-35 Refusal to issue declaratory
order. The comm ssion nmay, for good cause,
refusetoissue adeclaratory order with specific
reasons for such determnation. Wthout |imting
t he generality of the foregoi ng, the comm ssion
may so refuse where:

(1) The questionis specul ative or purely
hypot heti cal and does not involve
exi sting facts, or facts that can be
expected to exist in the near future;

(2) The petitioner's interest is not of
the type that wuld give the
petitioner standing to nmaintain an
actionif such petitioner were to seek
judicial relief;

(3) The i ssuance of the decl aratory order
may affect the interests of the
comm ssion in litigation that is
pendi ng or may r easonabl y be expect ed
to arise; or
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(4)

The matter is not wthin the
jurisdictionof the coomssion. [Eff
6/11/95; am ren 811-102-35 and conp
12/ 23/02] (Auth: HRS 8876-71, 76-47,
91-2) (lnp. HRS 8§92-1)
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SUBCHAPTER 7

RULES APPLI CABLE TO APPEALS

§11-102-36 Standing to appeal. (a) The
conmm ssi on shal | deci de appeal s fromany acti on
under chapter 76, Hawai i Revi sed St at ut es, taken
by the chief executive, the director, an
appoi nting authority, or a desi gnee acting on
behal f of one of these individuals, relatingto:
(1) Recrui tment and exam nati on;
(2) d assification and recl assifi cati on of
a particular position;

(3) Initial pricing of classes; and

(4) Ot her enpl oynent acti ons under chapter
76, Hawai i Revi sed St at utes, including
di sciplinary actions and adverse
actions for failure to neet
performance requirenents, taken
agai nst civil service enpl oyees who
are excluded from collective
bar gai ni ng cover age under secti on 89-
6, Hawaii Revised Statutes.

(b) Any person suffering |l egal wong by an
action under subsection (a)(1) or aggri eved by
such action shall beentitledto appeal to the
conm ssi on. Any enpl oyee covered by chapter 76,
Hawai i Revi sed Statutes, suffering|egal wong by
an acti on under subsection (a)(2) or (3) shall be
entitled to appeal to the comm ssion. Only
enpl oyees covered by chapter 76, Hawai i Revi sed
Statutes, who are excluded from collective
bar gai ni ng, suffering | egal wong by an action
under subsection (a)(4) shall be entitled to
appeal tothe comm ssion. [Eff 6/11/95;, am ren
811-102- 36 and conp 12/ 23/ 02] (Auth: HRS 8§876- 71,
76-47, 91-2) (Inmp: HRS §92-1)

102- 45



§11-102- 37 Filing of appeal. (a) Any
per son who has standi ng to appeal shall file a
petition of appeal to the comm ssion within
twenty cal endar days after final noti ce has been
sent of any adverse action by the director,
appoi nting authority or chi ef executive. Appeals
submtted after thetinmelimt prescribedinthis
sectionw || be considered untinely and shal | not
be consi dered an appeal by the conm ssion.

(b) Appeal s shall befiledwiththe office
of the conmm ssion at Wailuku, Maui, Hawaii .

(c) Appeal s shall conform to the
requi rements of section 11-2-15. [Eff 6/11/95;
am ren 811-102-37 and conp 12/ 23/02] (Auth: HRS
§§76-71, 76-47, 91-2) (Ilnp: HRS §92-1)

§11-102-38 Notice. (a) Al parties shall
be given witten notice of hearing by either
registeredor certifiedmail withreturn receipt
requested or personal delivery show ng recei pt of
copy at least fifteen days before the hearing.

(b) | f service by registered or certified
mai | i s not made because of refusal to accept
servi ce or the conmi ssionor its agents has been
unabl e to ascertain the address of the party
after reasonabl e and diligent inquiry, the notice
of hearing may be given to the party by
publication at |east once in each of two
successive weeks in a newspaper of general
circulation. The | ast published notice shall
appear at |least fifteen days prior tothe date of
t he heari ng.

(c) The notice shall include a statenent
of :

(1) The date, time, place and nature of

t he heari ng;

(2) The | egal aut hority under which t he

hearing is to be held,;

(3) The particular sections of the

statutes and rul es involved;
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(4) An explicit statenent in plain
| anguage of the issues invol ved and
the facts all eged by the agency in
support thereof; providedthat if the
agency i s unabl e t o stat e such i ssues
and facts in detail at the tinme the
noticeis served, theinitial notice
may be limted to a statenent of the
i ssues invol ved; and

(5) The fact that any party may retain
counsel if the party sodesires. [Eff
6/ 11/ 95; am ren 811-102-38 and conp
12/ 23/ 02] (Auth: HRS §8876-71, 76-47
91-2) (Inp: HRS 8891-9, 92-1)

§11-102- 39 Appeal hearing. (a) An appea
shal | be conducted as a contested case under
chapter 91, Hawaii Revised Statutes.

(b) The comm ssi on shall, upon recei pt of
an appeal, order the matter set for hearing.

(c) | n any appeal, all parties shall be
afforded an opportunity for hearing after
reasonabl e noti ce.

(d) Opportunities shall be afforded al |
parties present to present evi dence and ar gunent
on all issues involved. The presidingofficer
shall consider the following procedure in
adm tting evidence and argument:

(1) Openi ng statenent by the appell ant;

(2) Openi ng statenent by the appell ee;

(3) Presentati on of appellant’s case;

(4) Resting of appellant’s case;

(5) Presentation of appellee s case;

(6) Resting of appellee’s case;

(7) Fi nal argunent by the appell ant;

(8) Fi nal argunent by the appell ee; and

(9) Rebuttal argunent by appell ant.

(e) Any procedure in a contested case nay
be nmodified or waived by stipulation of the
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parties and i nformal di sposition my be made of
any appeal by stipul ation, agreed settl enment,
consent order or default; providedthat wai ver of
any procedur e i ncl udes procedural requirenents of
section 91-11, Hawaii Revised Statutes.

(1) Heari ngs shall be held at the tine and
pl ace set forthinthe notice of hearing, but nay
at such tinme and pl ace be conti nued fromday to
day or to a |l ater day or to a different place
wi t hout notice other than the announcenent
t hereof by the presiding officer or hearing
of ficer at the hearing.

(9) The nature of the hearing, whet her open
or cl osed, shall be governed by section 11-102-
6(c).

(h) Appeal s shal|l be heard before the
comm ssion or a hearing of fi cer duly appoi nted by
t he comm ssi on.

(i) When a proceedi ng i s conduct ed bef ore
the commi ssionitself, the proceedi ng shall be
presi ded over by the chair of the conm ssion or,
in the chair’s absence, by another nmember
desi gnated by the conmm ssion. The presiding
of ficer at a proceedi ng shall have authority:

(1) To control the course of the hearing;

(2) To hold conferences on which the

parties have had notice, for the
settlenment or sinplification of
i ssues;

(3) To adm ni ster oaths and affirmations;

(4) To grant application for and issue

subpoenas;

(5) To take or cause depositions to be

t aken;

(6) To rule upon offers of proof and

recei ve rel evant evidence;

(7) To Ilimt |ines of questioning or

testinony that are irrelevant,
immaterial or repetitious;
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(8) To rule upon all obj ecti ons,
procedural requests and notions t hat
do not i nvol ve final determ nation of
pr oceedi ngs;

(9) To di spose of any other matter that
normal |y and properly arises inthe
course of the proceedi ngs; and

(10) To take all other actions authorized
by chapter 76, Hawaii Revised
St at ut es, Hawai i Adm ni strative

Procedure Act, rul es of the comm ssion
or by any other statute, that are
deened necessary to the orderly and
just conduct of the hearing.
(1) No hearing officer or conm ssioner
shal | be assigned to serve in any proceeding:
(1) Who has any pecuni ary i nterest in any
matter or business involved in the
pr oceedi ng;
(2) Wwoisrelatedwithinthe first degree
by bl ood or marri age to any party to
t he proceedi ng; or
(3) Who has partici pated I n an
i nvestigation precedi ng t he
institution of the proceedingor ina
determnation that it should be
instituted or in the devel opnent of
t he evi dence t o be i ntroduced t herei n.
(k) The record of the hearings shall be
conpiled in conformance with section 91-9(e),
Hawai i Revi sed Statutes.
(1) Provi si ons for stenographic record of
t he proceedi ngs shall be nade by t he
comm ssion, but it shall not be
necessary to transcribe the record
unl ess requested for purposes of
rehearing or court review, and
(2) A copy of the record of a hearing or
any part thereof may be obtai ned as
provi ded under section 11-102-5(c).
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() Subpoenas requiri ng t he attendance of
W t nesses or the production of docunentary
evidence from any place within the State of
Hawai i at any desi gnat ed pl ace of heari ng may be
i ssued by t he presiding of fi cer or any desi gnat ed
menber of the comm ssion or by the hearing
officer. Wtnesses summoned shal |l be paidthe
sane fees and m | eage as are paid witnesses in
circuit courts of the State of Hawaii and such
fees and m | eage shall be paid by the party at
whose i nstance t he wi t nesses appear. Fees for
t he depositions shall be paid by the party at
whose i nstance the depositions are taken.

(1) Application for subpoenas shall be

made inwiting tothe conm ssion or
hearing officer. The application
shal | specify the particul ar docunents
or data desired and shall showtheir
rel evancy to the issues involved,

(2) Applications shall be made at | east

ten days prior to the hearing. |If
applicationis nade at al ater date,
the commssionmay, inits discretion,
i ssue subpoenas and/ or conti nue the
hearing or any part thereof; and

(3) Enf or cement of obedi ence t o subpoenas

i ssued by the conm ssi on and served
pur suant to these rules will be
effected by witten application by any
menber of the comm ssion to any
circuit judge.

(m At the commrencenent of the hearing, the
presi ding of fi cer or hearing officer shall read
the notice of hearing and shall then outline
briefly the procedure to be followed. Such
procedure, unless specifically prescribedin
these rules or by the Hawaii Adm nistrative
Procedure Act or by any ot her applicabl e statute,
shal | be such as i n the opinion of the presiding
of ficer or hearing officer will best serve the
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pur poses of the hearing w thout prejudiceto any
party.

(n) Al l parties shall be given reasonabl e
opportunity to offer testinony with respect to
matters rel evant to the proceeding.

(1) Wtnesses shal |, before proceedingto
testify, state their nane, address and
whomt hey represent at the hearing and
shal | gi ve such information respecting
their appearance relevant to the
proceedi ng as the presiding of ficer or
hearing officer may request;

(2) The presiding officer or hearing
officer shall confinethetestinonyto
the matters for which the hearing has
been cal |l ed, but need not apply the
t echni cal rul es of evi dence except as
requi red by statute;

(3) Each w tness shall be subject to
guestioning by nenbers of the
conm ssi on and by any representative
of the conmm ssion;

(4) Each wi t ness shal | al so be subject to
cross-exam nation by the adverse
party; and

(5) Each party shall have the right to
subm t rebuttal evidence and rebuttal
argunent .

(0) The comm ssi on or hearing of ficer shall

t ake notice of judicially recogni zabl e facts and
may take notice of generally recognizable
technical or scientific facts wthin the
conm ssion's or hearing officer's specialized
knowl edge when parties are given notice either
bef ore or during the hearing of the material so
noti ced and af f orded t he opportunity to cont est
the facts so noticed.

(p) At the hearing, the presidingofficer
or hearing officer may require the production of
further evidence upon any issue.
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(9) After all the evidence has been
presented, the conm ssion or hearing officer
shal |l givethe parties opportunity to sumari ze.
Wthinreasonabletine after such final arguments
have been conpl et ed and al | request ed nenor anda
subm tted, the comm ssion or hearing officer
shall bring the matter to a close.

(r) The comm ssi on or hearing of fi cer shall
permt parties to file proposed finding and
concl usi ons, together wth the reasons t herefor
at the close of the hearingor withinsuchtine
as is extended at the discretion of the
conm ssion or hearing officer.

(1) Such proposal shall beinwitingand
shal | containreferencestothe record
and to the authorities relied upon;
and

(2) Copi es t hereof shall be furnishedto
all parties. [Eff 6/11/95; am ren
811-102- 39 and conp 12/ 23/02] (Aut h:
HRS 8876-71, 76-47, 91-2) (I np: HRS
§92-1)

§11-102-40 Conmi ssion action. (a) If the
comm ssion finds that the chief executive,
di rector or appointing authority viol ated any
applicablecivil servicerule, lawor policy, the
conm ssion shall grant such relief to the
appel l ant as all owed by l aw. |f the conm ssi on
finds that the chief executive, director or
appointing authority did not violate any
applicablecivil servicerule, |awor policy, the
conmm ssi on shal |l deny t he appeal and uphol d the
action of the chief executive, director or
appointing authority. [Eff 6/11/95; am ren 811-
102- 40 and conp 12/ 23/ 02] (Auth: HRS 8876-71, 76-
47, 91-2) (Inp: HRS 892-1)
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§11-102-40.1 Mediation. Whenever the
conmm ssi on determ nes that nedi ati on may resul t
inasatisfactory resol uti on of an appeal , may
narrow the issues on appeal, or otherwi se
expedi t e a deci sion, the comr ssion may require
the parties tosubmt theissues to nediation,
whi ch shal | not be subj ect to chapter 92, Hawai i
Revi sed Statutes. Medi ati on may be provi ded by
any menber or nenbers of the civil service
comm ssion or by a public or nonprofit agency
whi ch of fers nedi ati on or sim | ar services for
resol ving or narrow ng differences anong t he
parties. [Eff 12/23/01] (Auth: HRS §876-71, 76-
47, 91-2) (Inp: HRS 892-1)

§11-102-41 Findings and decision. (a)
Every deci sion and order adverse to a party to
t he proceedi ng, rendered by t he comm ssi on, shall
beinwitingor statedinthe record and shal |
be acconpani ed by separate findi ngs of fact and
concl usi ons of | aw.

(b) If any party to the proceedi ng has
filed proposed findi ngs of fact, the conm ssi on
shal |l incorporateinits decisionarulingupon
each proposed finding presented.

(c) The findings and decisions of the
conm ssi on shall be final on all appeal s, unl ess
an appeal is taken as provided in chapter 91,
Hawai i Revised Statutes. [Eff 6/11/95; am ren
811-102-41 and conp 12/ 23/02] (Auth: HRS 8876-71,
76-47, 91-2) (lnmp: HRS 892-1)

811-102-42 Notice of decision. (a) The
conm ssion shall, as soon as practi cabl e after
t he cl ose of the hearing, notify the partiesto
t he proceedi ng of the decision and order.

(b) Parties to the proceeding shall be
notified by delivering or mailing a certified
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copy of the decision and order and any
acconpanyi ng fi ndi ngs and concl usi ons to each
party or tothe party’ s attorney of record. [Eff
6/ 11/ 95; am ren 811-102-42 and conp 12/ 23/ 02]
(Aut h: HRS 8876-71, 76-47, 91-2) (I np: HRS §92-1)

811-102-43 Counsel . Wen an appeal hearing
is before the civil service conm ssion of the
County of Maui, the attorney general (or the
desi gnat ed deputy attorney general) shall be
counsel for the comm ssion and the corporation
counsel (or the desi gnated deputy corporation
counsel ) shall be counsel for the appointing
authority or the director.

When t he deci si on and order of the conmm ssion
i s appeal ed as provided in chapter 91, Hawai i
Revi sed Statutes, the attorney general (or the
desi gnat ed deputy attorney general) shall be
counsel for the conm ssion and the corporation
counsel (or the designat ed deputy corporation
counsel ) shall be counsel for the appointing
authority or thedirector. [Ef 6/11/95; am ren
811-102- 43 and conp 12/ 23/ 02] (Auth: HRS 8876- 71,
76-47, 91-2) (Inmp: HRS §92-1)

811-102-44 Judicial review. Judicial review
shal | be as provided by law. [Eff 6/11/95; ren
811-102- 44 and conp 12/ 23/ 02] (Auth: HRS 8§876- 71,
76-47, 91-2) (lnp. HRS §92-1)

811-102-45 Severability. If any portion of
the foregoing rules or the applicability thereof
t o any person, property, or circunstances is held
invalidfor any reason, suchinvalidity shall not
af f ect ot her provisions or applications that can
be gi ven ef fect without theinvalid provision or
application, and to this end these rules are
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decl ared t o be severable. [Eff 6/11/95; ren 811-
102-45 and conp 12/23/02] (Auth: HRS §91-2)
(I'nmp: HRS 891-2)
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